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Dear Ms Dorich

On August 7, 2003, Dave Baker. Vice President for Law and Public Policy of EarthLmk,
Inc , Donna N Lampent, and the undersigned, both of Lampert & O’Connor P.C., met with
Chanman Michael Powell and Christopher Libertell, Legal Advisor to Chairman Powell, to

discuss the above-referenced proccedings

Earthl_ink discussed 1its position described in documents previously filed in the above-
referenced dockets  Earthlink described 1ts experience as a major independent high-speed
Internet service provider (1SP) deln cring DSL-based Internet access 1o hundreds of thousands of
consumers m the US  Demonstrating the importance of customer choice in DSL-based service
providers, LarthLimk explaned that 1t just this week won the J D. Power and Associates Award
for Highest Customer Satisfacuon Among High-Speed Internet Service Providers and won the
sume award m 2002 A copy of the EarthLink press relcase 1s attached hereto, and was

distnibuted dunng the mecting

EarthLink explamed how 1t uses the FCC’s tariffing process in conjunction with
commercial negetiations and contractual arrangements for non-regulated information services
FarthLimk also discussed operational 1ssues. noting that while relationships with some carriers
are good. 1ssucs such as discrimination, sJamnung. unreasonable delay. and anticompetitive
pricing issues do arise  EarthLink also emphasized that 11, ke many ISPs, 15 at a critical juncture
regardig broadband offerings and that an FCC decision that impedes 1ts investment i
broadband ISP <ervices and apphcations or that imiposes legal uncertainty would be contrary to
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the continued deployment. adoption and quality of broadband information services and Internet
dCCess

LarthLink stressed that information services should not be regulated and expressed
support for an FCC policy that continued to foster information services competttion. EarthLink
also agreed that the FCC should seck 10 streamline regulation as markets and technology
changes. and noled that the FCC has ample authonty to change 1ts approach under Title IT to rely
more on enforcement rather than specific regulatory proscriptions  To highlight the current
regulatory requrements, EarthlLink provided Chairman Powell and Mr Libertelli a copy of the
attached “Summary of FCC’s Comiputer Inquiry Requirements,” which has been previously filed
in the above-refercnced dockets EarthLink explamed that an enforcement-centric approach
could provide effecctive deterrence to anticompetitive practices  EarthLink urged that what the
I'CC cannot do, however, 1s abrogate the public interest mandate to check anticompetitive
conduct Private carmnage cainot be a “green light” {for unreasonable and discriminatory
conditions  EarthLink also explamed that discimination in BOC transmission service offerings
would negatively impact and frustrate mformation service mvestment and competition.

EarthLink emphasized that the use of Title I authority as some Bell Operating Compamnies
(BOCs) have proposcd would create substantial legal and regulatory uncertainty. Not only 1s the
Comumussion’s authonty to use Title I uncertain, the FCC would need to establish an entirely new
mcchamsm and potenhial agericyed parties and the FCC would be without the benefit of decades
of enforcement precedent  EarthLink also stressed that there 1s a strong nisk that the novel use of
Tule I would be overturned. as there may be no legitimate nexus for the proposed exercise of
Title I authority  Fmally, EarthLink discussed the complex 1ssues that would arise with a shift of
BOC DSL services from Title IT to Title I authortty, mcluding cost allocation 1ssues and the
process of transition {rom fanffing

Pursuant to the Commission’s Rules, six copies of this letter/memorandum are being
provided to you for mclusion in the pubhc record in each of the above-captioned proceedings.
Should vou have any questions. plcase contact me

Sincerely,

Y

Mark ) O’Connor
Counsel for EarthLink, Inc

CC  Chairman Michael Powel]
Christopher Libertells, Esg
Qualex



FORIMMEDIATE RE]LLEASE

Dawvid Blumenthal
Earthlink
404-748-7316
Llumenthald@comp earthlink n

EARTHLINK HIGH SPEED INTERNET SERVICE RANKED
HIGHEST IN CUSTOMIJ=R SATISFACTION BY J.D. POWER AND
ASSOCIATES

Jzurihl ank Garners Top Honiors for Second Consecutive Year

ATLANTA. Aug 5. 2003 - - l-thLink (NASDAQ ELNK), one of the nauon’s leading
Tniernet service providers, 1oday announced that s high-speed Internet service has been
recogrized by 1D Powa and Ascooaes m sts 2003 Internet Service Provider Residential

LR
Customer Sausfacuon Study T wih the Jughest ranking 1n customer szusfacton for the

second ye€a: In & tow

“1 1D Power and Assoaates <crs the standard for excellence and achievement, and
being smgled out for overall cusiomer sausfacuon for the second vear 10 a row reinforces
aur commuiment to provide the best ireiner expenence to EarthLink subscnbers,” sad
Karen Gough. execunve vice preaident of markeung for EarthLink “This honor will help to

further differenuate our hugh-speed seavace, which conanues to plav a promunent role m

FarthLink s overall growth surarepy

Cunsumers paracipaung n the |D Power and Associates Inteinet Service Prownder
Reerdenual Customer San<facuon Siudy ™ sated both navonal and regional 1SPs on seven
diffaent faciars dhat comprise tic v aiall customer sausfacnon index FEarthLink’s top
pés!uon among broadband provides results fiom recerving the lnghest scores in the
industny for custamer sertsce. ¢-mail servaces, cost of service, billing. image. and offermgs
and promotions

As patt of Farthlink's commument 10 cusiomes sausfacuon the company is
aggressivelv 1olhing out new products and <ervices to further extend s value proposinon
These fcammes avalable 1o all Faythiank Bigh Speed <ubscnbers mclude spamBlocker,
which chmnares sizoally 700 porcent of all junk e-mad micscages and Pop-up Blocker ™.

which helps hloch mnoymg pop up ao



About EarthlLink High Speed Intemet

With mnore than 993,000 hugh-speed subscnbers, Farthlink 15 one of the country’s leading
broadband Interner service providers EarthLunk s the only 1SP 10 offer lugh-speed Internet
access navonally thiough all thrce major broadband rechnolegies cable. DSL and two-way
arclite Rangmg 1 poce fiom qust $39 95 - §49 95 per month. Earthlink offers a
broadband opuon for every budget and need For more informauon about this or other

LavihLink lugh-<peed products. please call 877-657-6895 or visn

hitp //wwa_earthhink net home bioadhband

Abouw ) D. Power and Assoc)ates
Headguariared in W erdahe Villuge Culil . 11D Power and Assocates 1s an 150 92001-regisiered global

mahenng mfcimanon senices finm operatnng in hey busimess seciors including marker research, forecasung,
comeulung. tramung and custumer saisfacoon The firm’s qualin and <apsfacuon measurements are based on

rcsponses iom mullions of consumurs annualiv

About Earthlink
Earthlink 15 e Imona senvice provider (18P scluuen for an tnpavem world Headquartered n Atlanta,

T ardilank has earncd 4 naucnal ieputavon for outstandmg customer service. 1ts sune of online products and
cervices. and 16 anhed Highest i Customes Savsfacvon Among High-5peed 15Ps, according 1o } D. Power and
eco0ater Earthlnk ved for the lughest score among high-speed providers i the 2002 srudy

Suang spprovmatel fve midlion subeenbers, FurthLink offers what cvery user should expect from their
Imaner axprronce high-quabie conmecuvin, mimmal diop-offs and 1SP-generated intrusions, and
custenuzalle fuaraice Whether o5 dual vp lugh speed, Web hosong, or wireless Internet semvice, Earthlink
provides the 1ools that best et individuals use 4nd enjoy the Interer on ther own terms Learn more about
LathLink by callmg (8607 EARTHLINK wising EarthlLink’s Web =ie 21 www eanthlink net

H#H



SUMMARY OF FCC’S CompUTER INQUIRY REQUIREMENTS

The following chart describes current, significant Computer Inquiry requirements, both procedural and substantive, designed to
promote information services competition as set forth in the FCC’s rules, polhicy and precedent Each requirement and a detailed

description 1s set forth; citations are abbreviated for ease of reference although requirements have been discussed and enumerated in
many dilferent FCC arders and court decisions spanning decades

While grounded in Title 11 principles that have successfully fostered information services competition, Computer Inquin: precedent
has presented a challenge in mterpretation and enforecement  The array of orders and decisions, the level of BOC discretion in
mterpreting the requirements, and court remands have contributed to uncertammty and confusion regarding the requirtements and have
somciimes created difficulties for the FCC and Information Scrvice Providers (“ISPs™) in admimstration and enflorcoment

COMPUTER IT Structurai Scparation Requirements (Applicable to facilities-bascd common carriers also offering

information services)

Basic Requirement

Description

I Transmusston service must be offered
scparalely from information service

77 FCC 2d 384, 475 (1980), 16 FCC Red 7418, 9 39
(2001), 47 CFR § 64 702

Facilities-based common camers must offer to competitive [ISPs underlying
transmission capacity on the same terms and conditions as to affiliated ISPs
Transport separated from content, no content control

Requirement 1s grounded in Title 11, Section 202, FCC’s resale requirements also
mandate that wireline common carriers provide telecommunications services to
competitors (60 FCC 2d 261(1976), 83 FCC 2d 167 (1980))

Common carmers may provide information services through a separate corporate
enfity

2. For BOCs, as dominant carriers, the

separale transimission service must be
offered via tari ff

77 FCC 2d 384, 475 (1980), 16 FCC Red 7418, 9
42-44 (2001)

While BOCs can market telecommunications services with enhanced (information)
services, the telecommunications service component must be offered separately to
competitive ISPs

Terms must be tanffed and non-discriminatory as between affiliated and
competitive ISPs '

Terms of service are subject to pre-effective regulatory review, including pricing,
other terms of service

EX PARTE PRESENTATION OF EARTHLINK, MCI AND AOLTIME WARNER, CC DOCKET Nos 02-33, 95-20, 98-10 APRIL 30, 2003
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COMPUTER HI Comparably Efficicnt Interconnection (“CEI™) Equal Access Requirements (Applicable to the BOCs)

| Basic Requirement

}_Description

I Interface functionality
|

104 FCC 2d 958, 1029 (1986). 14 FCC Red

\
!l 4289.429% (1999}
|

The BOC must make available standarchized hardware/so{lware interlaces to

support transmussion, switching and signaling {unctions 1dentical to those used by
the BOCs’ ISPs

Ensurcs competitive 1SPs know what interfaces are nceessary to connect to the
BOC network

2 Unbundhng of basic services

| 104 FCC 2d 958, 1036, 1040 (1986). 14 FCC Red

4289, 4298 (1999)

The BOC must offer basic transmission service separately from the information
scrvice under tanfl (1 e, samc as Compuder 11 rule above)

Also, basic scrvice features of transmission service used by carrier’s ISP must be
also be offered scparately and pursuant to tanf{f

Ensures that an ISP can purchase the underlying telecommunications services

|3 Resale of basic services
I

104 FCC 2d 958, 1040 (19806), 14 FCC Red 4289,
4298 (1999)

Same as Computer If rule

Designed to prevent improper cost-shifting and anticompetitive pricing in
unregulated markets as well as that BOC and non-BOC ISPs pay the same amounts
for the underlying BOC teleccommunications services

4 Techmecal charactenstics

104 FCC 2d 958, 1036, 1041 {1986), 14 FCC Red
4289, 4298 {1999)

Technical charactenstics (inciuding bandwidth, bit ratcs, bit error rates, delay
distortions and reliability 1ssucs such as mean time between failures, ete.) of
transmission service must be equal for all ISPs

Ensures that competitive ISPs recetve telecommunications services equal in quahty
to those which the BOCs’ customers receive

5. Installation, maintenance and repair

104 FCC 2d 958, 1041 (1986); 14 FCC Rcd 4289,
4298 (1999)

Time penods for installation, maintenance and repair carmer’s ISP and other ISPs
must be the same

Ensures that competitive ISPs can offer their customers support services equal in
quality as BOC customers receive

EX PARTE PRESENTAT 10N OT EARTHLINK, MCI AND AOLTIME WARNER, CC DOCKET NOS 02-33, 95-20, 98-10
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Basic Requirement

Description

—

(6 End- user access

104 FCC 2d 958, 1041 (1986), 14 FCC
4289, 420% (1999)

Rcd

End -users of competing ISPs can use same basic services and {eatures as are
available 1o end users of carner’s ISP, including equal opportumties to access basic
facihities through denived channels, abbreviated diahing or signaling to access
enhanced features, etc

Ensures that competinve [SPs” customers will have the same access as BOC

customers to special network fecatures offered i conjunction with mformation
services

7 CEl availability

104 FCC 2d 958, 1041 (1986), 14 FCC Red 4289,
4209 (1999)

The BOC CEI offering must be fully operational and available to competing I1SPs
on the day that carrier’s ISP uses t, and carrier must offer CEl services prior 1o
that date for purposes of ISP testing and resolution of problems, allowing
opportunily (o develop, test and resolve any technical 1ssues

Ensurcs that non-BOC ISP 1s not put at a competitive disadvantage by a BOC
mitiating scrvice before the BOC makes interconnection available to the
compctitive ISP |

Mininnization of transport costs

104 FCC 2d 958, 1036, 1042 (1986), 14 FCC Red
4289, 4299 (1999)

L
i 8

1

|

Carners must make “good faith” and nondiscriminatory efforts to mmimize the
[SP’s costs of transport between carrier and ISP offices, including demonstrating
what steps they will take to reduce transport costs for competitors

Ensures that BOCs cannot require competitive ISPs to purchase unnecessarily
expensive methods of interconnection with the BOC

9. Recipients of CEl; Availability to All
Interested ISPs

104 FCC 2d 958, 1042 (1986), 14 FCC Rcd 4289,
4299 (1999)

Carriers may not restrict the availability of CEI services to any class of customers
or competitors

Ensures that BOCs do not engage in anticompetitive teaming with one competitive
ISP and against others

EX PARTT PRESFNTATION OF EARTHLINK, MCT AND AOLTIME WARNER, CC DO KET NoS. 02-33, 95-20, 98-10
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Basic Requirement

COMPUTER 111 CEl Procedural Requirements (Applicablic to the BOCs)

escription

Web Posting of CEl plans

14 1CC Red 4289 4297 (1999)

D

L

Provides written explanation of comphance with CET and the telecommumications
services used by BOC-aftihated ISPs, provides information to compeutive ISPs
regarding their interconnection nghts, options and methods

Single document aids utthity of information and provides benefits over rehiance
solely on tanffs

COMPUTER 11l Open Network Architecture (*“ONA") Requirements (Applicable to the BOCs)

Description

BOC must unbundle clements of its
network, regardless of whether used by its
affiliated ISP, 1in an ONA Plan

104 FCC 2d 958, 1064, 1065-1066 (1986), 2 FCC
Red 2035 (1987), 3 FCC Red 1150 (1988), 4 FCC
Red 1 (1088)

Offers 1ISPs access to parts of BOC nctwork that would be otherwise unavailable
ONA plans are designed to offer flexible approach that can ensure services can be
deployed as circumslances change

ONA features should also include OSS, and other features that are either used by
the carrier’s ISP or would be useful to ISPs

ONA s “technology-neutral” policy not prescription of a particular nctwork
architecturc

BOC must offer ONA clements (Basic
Service Elcments (“BSEs™), Basic Serving
Arrangements (“BSAs”), Complementary
Network Services (“CNSs™), Ancillary
Network Services (**ANSs™)) under tan ff

and carrier ISP can only purchase elements
under tan ff

104 FCC 2d 958, 1064 (1986), 2 FCC Red 3035
(1987), 3 FCC Red 1150 (1988); 4 FCC Red |
(1988), 5 FCC Red 3084, 3087 (1990)

Requires BOC 10 offer ONA services on “equal access” and nondiscriminatory
basis and subject to regulatory (federal or state) jurisdiction and review

BSAs are fundamental tariffed switching and transport services that allow [SPs to
communicate with their end-user customers through the BOC network

BSEs are optional unbundled features that an ISP may require or find useful, also
defined as building blocks ISPs need to provide service

CNS are optional unbundled basic service features that an end-user may obtain
from a camer to access or receive an enhanced service

ANSs are other features that BOCs may claim are outside of ONA but that are
useful to ISPs

OSS capabilities (service order entry and status, trouble reporting and status,

diagnostics, momtoring, testing, network configuration and traffic data collection)
should be classified as ONA services

EXPARIT PRESENIATION OF EARTHLINK, MCI AND AOLTIME WARNER, CC DOCKET Nos 02-33, 95-20, 98-10
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sic Requircment

' Description

L

BOC must have procedures for
nondiscriminatory inslaliation and
mamtenance of ONA services, including

0SS

104 11CC 2d 958, 1066 (1986), 6 FCC Red 7646,
7667 (1991), 11 FCC Red 1388,1398-1399, 1427-
1428 (1995}, 13 FCC Red 6040, 6009 (1998)

BOC must have procedures to ensure that installation and mamtenance of ONA
serviees 1s nondiscriminatory, requests (inciuding trouble tickets) are taken on
first-come- first-served basts, and that standard intervals for routine instalianons
are made public.

If required, letters of authonzation prior to imtiation of CNS service may not be
discniminatory

Resale restrictions may not be discriminatory

OSS may not be discriminatory and BOCs must discuss their ability to offer such
services 1n the future

COMPUTER 1T ONA Procedural Requirements (Applicable to the BOCs)

Description

BOC must file and maintain ONA plan at
FCC

104 FCC 2d D58, 1064,1067 (1986)

Requires regulatory review and approval of BOC proposed ONA plan in order to
reheve BOC of requirement to file a CET Plan for cach enhanced service that it
offers.

BOC must provide 90-day notice and
obtain FCC approval prior to ONA plan
amendment

104 FCC 2d 958, 1068 (1986), 13 FCC Red 6040,
6086 (1998)

The 90-day time peniod 15 necessary to pernut ISPs to develop new offerings on a
competitive basis since without the CEI Plan, ISPs will not have specific notice
that a carrier 1s offering a new enhanced service.

BOCs must specify procedures for 1SPs to
request and receive new ONA services
(120-day process), BOCs must honor ISP
requests for NITF technical assistance to
cvaluate feasibility of new ONA service

104 FCC 2d 958, 1066 (1986), 4 FCC Red 1,9 397
(1988), 5 FCC Red 3084, 3091 (1990), 6 FCC Red

7646, 7654 (1991); 13 FCC Red 6040, §83-84
(1998)

BOCs must provide new ¢lements to 1SPs 1f ISP can show (1) market demand, (2)
technical and cost feasibility, and (3) utility to ISPs. The BOC must describe in
detail the critena that 1t will use 1n determining when an ISP inquiry constitutes a
complete request for a new ONA service and provide an evaluation of whether 1t
will provide the service or the specific reasons for not offering a given service. 1f
an ISP finds the BOC response unsatisfactory, it may seek redress from the FCC
by filing a petition for declaratory ruling.

EXPARTE PRESENTATION OT EARTHLINK, MCT AND AOLTIME WARNER, CC DOCKET NOS 02-33, 95-20, 98-10
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| Description

1

4 BOCs recquired to file annual ONA report =

6 FCC Red 7646, 7649-7650 (199 1) \

\

Report should contain. deployment schedules for ONA for ONA services and
disposition of new ONA scrvice requests and requests previously deemed
technologically infeasible, SS7, Intelligent Network (IN), and ISDN deployment
mformation, new ONA services available via SS7, IN and ISDN, progress at NITF
on long-term unfonmity 1ssues, progress on providing ISPs with BNA, calling
number 1D and call detail scrvices; progress on developing OSS and ISP access to
OSS, list of BSEs used by BOC’s [SP; unbundhing of new technologics.

!
|
|

5. BOCs required to provide Semi-Annual
ONA report

6 FOC Red 7646, 7650 (1991) \

Report should contain consohdated matrix of ONA services in federal and statc
tariffs, ONA Services User Guide, updated information on 118 categorics of

network capabilities requested by ISPs and how they were addressed, wire center
deployment information

6 BOCs required to file Quarterly .
Nondiscrimmation Reports

104 FCC 2d 958, 1055-1056. 1066 (1986)

Report compares timeliness of installation and maintenance of categories of ONA
services to BOC ISP with that of a samplig of all customers. Report must include
total orders, total and percent due date missed, and average intervals.

7 BOCs required to file an Annual affidavit |®

3FCC Red 1150, 1161, n 154 (1998)
|

If BOC affidavit demonstrates that 1t [acks ability to discnminate 1n installation or
maintenance, then 1t may file Quarterly Nondiscrimination Report
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